Wessex Community Assets- Somerset, Devon and Dorset Community Land trust Project 2011.


FindaForm
NB: Please move through this document using [CTRL click] links.
If you scroll then information may be out of context and misleading.

This document is intended to be used in conjunction with a facilitator who can explain in detail the many complex points it raises. Most of the decisions have positive and negative impacts. There is likely to be a ‘best answer’ rather than a ‘right answer’ to the question of which legal form to choose.

______________________________________________________________
Grant Funding
A CLT may be able to apply for grant funding from one or more of the following sources:

· a charity with similar aims and objectives

· the HCA (the Homes & Communities Agency)

· a local council/other public body

Any one of these bodies is likely to impose conditions such that the CLT:

1 operates on a “not for profit” basis;

2 has an “asset lock”;

3 is democratic; 

4 is controlled by the community; and


5 provides/manages Social Housing.

The first four points also reflect the statutory definition of a CLT (s79 of the Housing and Regeneration Act 2008).
Statutory bodies such as the HCA and Tenants’ Services Authority will add on more requirements depending on the extent of your CLT’s activities and any grant funding applied for. This is where the requirement to provide or manage Social Housing links in.

If your CLT intends to apply for grant funding from the HCA to build and/or manage Social Housing, the CLT must currently be registered with the TSA as a not for profit provider of Social Housing.
Any debt finance from a bank/building society will also attach conditions or require proof of a satisfactory legal form.
Local Authorities may still want to see evidence of not-for-profit, even if you do not intend/want to register with the TSA. 
How do you demonstrate that you are not for profit; what form does the funder prefer?


How much community control do you require?

A company limited by guarantee (CLG) can have voting members (the organisation’s governing documents, its Articles of Association will explain in detail).

A Community Benefit Society, CBS, has guaranteed democracy (one member- one vote) and has to have an annual general meeting. A CLG may opt out of either of these.

(A lack of asset lock means that a co-operative society is not being considered for a CLT which should be for perpetuity).



Community Benefit Society (CBS)
A Community Benefit Society requires an Annual General Meeting and members join by buying a share. This can be a nominal amount, as low as £1, but running costs need to be considered.
An annual fee is payable to the FSA which depends on the value of the assets.

Currently this is £55 for assets of under £50k and rises to £425 for assets of over £1m.

As with any organisation, the costs of dealing with members and holding meetings need to be planned for. How will income be generated?

A CBS can choose to have a statutory (legally-binding) asset lock. This means that members cannot vote to sell the assets and share the cash surplus amongst themselves. The asset lock will help ensure that the CLT is permanent. Assets could still be lost if things go badly, the asset lock protects their value from the members, not external effects.
Charitable status for a Community Benefit Society
People understand what a charity is and being one can be beneficial.  Charities don’t pay rates, land duty stamp tax or corporation tax on any charitable trading surplus or profits.  Charities can attract funding from other charities.

However, charity tax law is complicated if the CLT seeks to carry out activities/use proceeds from non-charitable activities. Tax breaks can be worthwhile but charitable status is also limiting in terms of activities. This is a business planning issue to be considered at these early stages.
A Community Benefit Society would be an exempt charity and would apply to HMRC for approval of its status. However, large exempt charities are required to be regulated by the Charity Commission which do not approve of share capital. The need for ‘fit and proper persons’ to be voted on to the Board reduces democracy and so the purpose of an exempt charity is hard to see. It is likely that, eventually, all exempt charities will be regulated by the Charity Commission regardless of size.
Impact of becoming a charity:

1 it is an irreversible step: once a charity always a charity;

2 the tax breaks are only available for charitable activities (cross subsidy is a complex tax issue and advice should be sought);

3 activities must be in line with the CLT’s charitable objects;

4 dealing with the Public Benefit Requirement;

5 trustees’ ability to be paid is restricted;

6 beneficiaries’ ability to sit on the Board is restricted.


Exempt Charity

If you set up an exempt charity you will have the democracy and requirement for an annual general meeting.
You also can enjoy the tax breaks of a charity. If your turnover or income is low then there is little reporting required- just an annual return to the Financial Services Authority. [Link]
There is also an annual fee and this starts at £55. For larger exempt charities (over £1m in assets) the fee slides up to £425 and a large exempt charity (income of over £100k per annum) will be required to be regulated by the Charity Commission and the financial reporting required will increase.

Trading and non-charitable activities (such as selling houses on the open market)

A charity is allowed a small amount of trading which is not directly fulfilling its objects. A CLT could sell Christmas cards as long as the income was not significant. This is case-by-case but 10% of income as a maximum is considered a good rule of thumb.  [Link]
If your CLT will involve more significant trading, such as running a shop, or wants to develop and sell land in order to finance the CLT then a trading arm will be required.
Charities have specific charitable objects that stipulate how their funds should be used and the trustees have a legal duty to follow these. A trading arm owned by a charity does not have such restrictions on its activities and can gift aid profits back to the charity. The separation between the finances of the trading arm and the charity must be clear. Losing money in a trading company would not be acceptable for a charity. You should also seek professional tax advice.

An example: The CLT wants to own and run a community shop.
This is a commercial trading activity because the shop is selling goods.  There is no recognised charitable object that could be claimed here.

The shop would have to be set up as a separate legal entity but owned by the charity. This would allow the shop to borrow money from a bank, run as a normal business, and gift aid profits to the charity.
Another example where a trading subsidiary would be used is where the activity carries a risk to the charity. A charity must always protect its assets and not put itself at risk.  If the trading arm failed the charity’s assets would not be repossessed; the loss would stay with the trading arm.

The same logic applies to selling houses to cross-subsidise affordable homes owned by a CLT set up as a charity. It is risky to a CLT’s tax status as a charity and there are no guarantees as to sale prices being achieved.


Exempt charity with trading arm
Multiple legal structures
Running an organisation has costs and so adding another, unnecessarily, organisation for a community to run should be avoided.

However, if you want to cross subsidise by a non-charitable activity and/or raise finance from the community using a share issue, another Industrial and Provident Society could be used. 

If you want to run a shop then it could be set up as an IPS (but not as an exempt charity) or a company and kept financially separate from, but owned by the exempt charity CLT.
Income from a trading arm enables more flexibility in choosing to spend money as it will not be limited by charitable objects if it is not all gifted to the exempt charity. 

The trading arm would have to file accounts, will need its own AGM if it is an IPS, will need to file an annual return (and pay £15) to Companies House if it is a company. 

The exempt charity must not make a financial loss from its relationship with the trading arm. This means any capital requirements of the trading arm have to be sourced.

The board of the trading arm may occasionally be torn between its owner, the exempt charity, and the need to run a successful business. As a company director, you are required to do the best for the company and so conflicts of interest may arise.
The exempt CBS CLT will 

· Have democracy with one member, one vote

· Be able to vote in the board from members of the community

· Have an asset lock (offering perpetuity) regulated by the Financial Services Authority

· Will have limited flexibility in how the asset is used as this will be dependent on the wording of the objectives

· Be unlikely to be able to pay all the board members as trusteeship is regarded as a volunteer activity
You will have to 

· Send an annual return to the Financial Services Authority and pay between £55 and £425 to remain on their register depending on the size of the CLT’s assets

· Hold an Annual General Meeting and invite all of the members

· Your objectives will have to be acceptable to the Charity Commission/HMRC Charities

On top of this, the trading arm will have its own requirements and regulatory aspects.

End
Exempt charity with no trading arm
If you set up as an exempt charity you have:
· Have guaranteed democracy (community control)

· An asset lock (perpetuity)

You will have limited flexibility in how the asset is used.
It is very unlikely that you can pay all or any of the board members

You should not issue shares to raise finance. Shares will be nominal- a membership ticket.
You will have to 

· Send an annual return to the Financial Services Authority

· Pay an annual fee on a sliding scale from £55 to £425 (depending on asset value)
· Hold an annual general meeting and invite all of the member/investors

· Check with HMRC that they are happy that your objectives are charitable

· Large assets or income will mean a requirement to be registered with the Charity Commission

· All exempt charities may become regulated by the Charity Commission in the future

End

Non-charitable Community Benefit Society

If you set up as a Community Benefit Society you can:
· Have guaranteed democracy (community control)

· Have a statutory asset lock (perpetuity)

· Have some flexibility in how the assets are used to further objects of the CLT
· Pay the board members

· Issue shares to the public to raise finance and offer a fair rate of interest
You will have to:
· Send an annual return to the Financial Services Authority

· Pay an annual fee on a sliding scale from £55 to £425 (depending on assets)
· Hold an annual general meeting and invite all of the member/investors

End

Company Limited by Guarantee
When you choose or create your Articles of Association (the governing documents), you can stipulate how the Board is elected. You can also decide whether some members have different voting rights.  It is possible to set up a “one member one vote” democratic system but the articles could be changed later by the members.
Registering your company as a charity may offer tax breaks.

Business rates, corporation tax and land stamp duty could be reduced. As a company limited by guarantee, CLG, you can register with the Charity Commission if you have charitable objects. 
As well as obtaining tax benefits, becoming a charity also gives the organisation an asset lock but restricts its activities, especially around trading. This decision is not reversible and so advice should be sought.
A charity could hold meetings where residents’ concerns were heard, and this would be required by the TSA if the CLT was a Registered Provider, but a charity would not enable residents to run their own CLT. 
In most cases the Charity Commission looks for a clear separation between beneficiaries and control of a charity but it is possible to have tenants on board of a charitable Registered Provider.   It’s about numbers/ratio and the Charity Commission should be consulted.

Trading and non-charitable activities (such as selling houses on the open market)

A charity is allowed a small amount of trading which is not directly fulfilling its objects. A CLT could sell Christmas cards as long as the income was not significant. This is case-by-case but 10% of income as a maximum is considered a good rule of thumb.  [Link]
If your CLT will involve more significant trading, such as running a shop, or wants to develop and sell land in order to finance the CLT then a trading arm will be required.
Charities have specific charitable objects that stipulate how their funds should be used and the trustees have a legal duty to follow these. A trading arm owned by a charity does not have such restrictions on its activities and can gift aid profits back to the charity. The separation between the finances of the trading arm and the charity must be clear. Losing money in a trading company would not be acceptable for a charity. You should also seek professional tax advice.

An example: The CLT wants to own and run a community shop.
This is a commercial trading activity because the shop is selling goods.  There is no recognised charitable object that could be claimed here.

The shop would have to be set up as a separate legal entity but owned by the charity. This would allow the shop to borrow money from a bank, run as a normal business, and gift aid profits to the charity.
Another example where a trading subsidiary would be used is where the activity carries a risk to the charity. A charity must always protect its assets and not put itself at risk.  If the trading arm failed the charity’s assets would not be repossessed; the loss would stay with the trading arm.

The same logic applies to selling houses to cross-subsidise affordable homes owned by a CLT set up as a charity. It is risky to a CLT’s tax status as a charity and there are no guarantees as to sale prices being achieved.

.


CLG registered charity with a trading arm
Multiple legal structures
Running an organisation has costs and so adding another, unnecessarily, organisation for a community to run should be avoided.

However, if you want to cross subsidise by a non-charitable activity and/or raise finance from the community using a share issue, another Industrial and Provident Society could be used. 

If you want to run a shop then it could be set up as an IPS (but not as an exempt charity) or a company and kept financially separate from, but owned by the exempt charity CLT.
Income from a trading arm enables more flexibility in choosing to spend money as it will not be limited by charitable objects if it is not all gifted to the exempt charity. 

The trading arm would have to file accounts, will need its own AGM if it is an IPS, will need to file an annual return (and pay £15) to Companies House if it is a company. 

The exempt charity must not make a financial loss from its relationship with the trading arm. This means any capital requirements of the trading arm have to be sourced.

The board of the trading arm may occasionally be torn between its owner, the registered charity, and the need to run a successful business. As a company director, you are required to do the best for the company and so conflicts of interest may arise.

The CLG registered charity will have:

· An asset lock

· Some tax breaks if they are applicable

· Its own version of membership and voting rights

· A status that is recognisable as ‘not-for-profit’

· It will not be able to pay the Board of Trustees
· To file an annual return with the Charity Commission if its income is over £5k

· To file an annual return with Companies House (£15)
End
CLG registered charity
You have chosen to set up your CLT as a CLG registered charity

You will have:

· An asset lock
· Restrictions on activities
· Some tax breaks if they are applicable

· Your own version of membership and voting rights

· A status that is recognisable as ‘not-for-profit’

· You will not be able to pay the Board of Trustees
· To file an annual return with the Charity Commission if your income is over £5k

· To file an annual return with Companies House (and pay £15)

You have decided that there will not be any ‘secondary trading’ and so this is the only legal entity you require, currently.

End

 The Charity Commission will not normally accept applications to pay trustees for their work as trustees unless the role is particularly time-consuming or involves considerable responsibility. Some Registered Providers pay board members, others think that it goes against their charitable ethos. The CC consider that paying a trustee is not a good incentive, there are others that should be used.

Is an ‘Asset Lock’ for your CLG required?

An asset lock would prevent members from deciding to sell the assets of the CLT and divide up the money amongst themselves or use the assets for something other than the CLT was originally set up for as stated in its memorandum and articles of association.
The articles of association can have specified parts of it ‘entrenched’. This means that the conditions of articles being changed could be set to make change difficult (but it still would be possible).

If you do not want to have charitable objects then a company limited by guarantee could register as a Community Interest Company, CIC. These are regulated by the CIC Regulator in the same way as charitable companies are overseen by the Charity Commission. 

The CIC Regulator will require objects that demonstrate a community benefit, will require an annual statement (and £15) to show that the objects are being followed and a CIC also has regulations around the financial returns it can offer on any finance it raises.

A CIC has an asset lock. A CIC will not be able to distribute its assets to its members and, if it is dissolved, the residual assets have to be passed to another, similar, organisation.

Unlike a charity, a CIC does not get any tax breaks but it can trade without restriction and pay its board members (who could be residents/beneficiaries).


Company Limited by Guarantee CIC

As a Community Interest Company, you are registered at Companies House and regulated by the CIC Regulator.

You can

· Decide your own membership requirements and voting rights

· Pay the board

· Trade, cross-subsidise, run a community shop

You have

· An asset lock

· A legal form that is intended for community benefit

· An annual return for the CIC Regulator (and £15)

· An annual return for Companies House (and £15)

· Limits on the returns offered on finance

You cannot issue shares as a CLG CIC. You would have to set up a separate IPS for that.
If you were to set up a CIC limited by shares then, as with any share company, control would be proportional to the member/owner’s investment. CICs limited by shares may not be accepted as not-for-profit and do not enjoy the cost-saving exemptions from FSA regulation on public share offers that IPSs do.

You could issue bonds but there is regulation of this and reliable cash flow will be required to ensure the money can be paid back.
End
Company Limited by Guarantee
A CLG is cheap to set up and run but the lack of asset lock, regulated social objectives and possibly limited transparency in structure means that funders may be less inclined to deal with a CLG.

There are few limits to what you can do, within the law. 

A CLG can

· Decide its own membership requirements and voting rights

· Decide how the board is elected and how directors are removed

· Pay directors who could be residents of the CLT

· Trade, cross-subsidise, run a shop

It must

· File an annual return with Companies House (£15)

Issuing ‘securities’ to the public is regulated and so public bond offers will involve costs. Not being a share company, shares cannot be used to raise capital.
If the CLT has no assets (or a small amount of cash) then a low cost option which allows some local control over the CLT could be achieved using a CLG.

Without an asset lock, land and property might not be held in perpetuity. It is worth considering what your stakeholders would like you to be.

End
CBS or Charity looking for grant
What degree of community control do you require?
The degree of ‘community control’ depends on the legal structure you choose- a charity is run by a Board of trustees who make all of the decisions and there are restrictions around beneficiaries joining the Board.
A charity could hold meetings where residents’ concerns were heard, and this would be required by the TSA if the CLT was a Registered Provider, but a charity would not enable residents to run their own CLT. 
In most cases the Charity Commission looks for a clear separation between beneficiaries and control of a charity but it is possible to have tenants on board of a charitable Registered Provider.   It’s about numbers/ratio and the Charity Commission should be consulted.

The general rule is that Trustees must not be financial beneficiaries of the charity. 
A Community Benefit Society, CBS, offers the chance of community members, regardless of their relationship with the CLT to join and democratically run the CLT. Residents could be elected to the Board.
All members have one, equal, vote in a CBS but it would not have the tax breaks a charity enjoys.

If funders want you to be a Community Benefit Society or a registered charity


click � HYPERLINK \l "grantnotCIC" �Here�








If, having considered the factors above, you can choose any legal form


Click  �HYPERLINK \l "Anyformcommcontrol"�Here�





If you want the guaranteed democracy of a CBS


Click � HYPERLINK \l "NotgrantchoseIPS" �Here�





If you want to set membership details in your governing document


Click � HYPERLINK \l "NotgrantCLG" �Here�





If you want the benefits of an exempt charity then


click � HYPERLINK \l "NotgrantchoseIPSexempt" �Here�








If you do not want the limits of an exempt charity or would not benefit from a tax break then


click�HYPERLINK \l "NotgrantchoseIPSnotexempt"� Here�








The CLT may want to trade or cross-subsidise


Click � HYPERLINK \l "Exempttrading" �Here�





The CLT will not trade


Click � HYPERLINK \l "NotgrantchoseIPSexemptnottrade" �Here�





We want to be a CLG registered as a charity


Click � HYPERLINK \l "Notgrantchoseregisteredcouldtrade" �Here�





Our CLT does not need charitable status


Click � HYPERLINK \l "NotgrantCLGnotchrity" �Here�





The CLT may want to trade


Or cross-subsidise


Click � HYPERLINK \l "NotgrantCLGCharitytrading" �Here�





The CLT will not trade


Click � HYPERLINK \l "NotgrantCLGCharitynottrade" �Here�





We do not need an asset lock


Click� HYPERLINK \l "NotgrantCLGnotchritynolock" � Here�





We want our CLT to be a CIC with its asset lock


Click � HYPERLINK \l "NotgrantCLGnotchritywantassetlock" �Here�





A CBS would offer enough community control


If yes, click � HYPERLINK \l "NotgrantchoseIPS" �Here�





A charity would offer enough community control


If yes, cli� HYPERLINK \l "Notgrantchoseregisteredcouldtrade" �ck Here�





If yes, click


� HYPERLINK \l "NotgrantCLGCharity" �Here�





If yes, click


� HYPERLINK \l "NotgrantchoseIPS" �Here�
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